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United States Court of Appeals fpr the 

District of Columbia 

j 

No. 6331. j 

George H. Parker, Appellant, 

vs. 

Genesee & Wyoming Railroad Company, &c., et al. 

i 

■■ —■ ■ ■■ ■■ — 1 ■ 

i 

a Supreme Court of the District of Columbia. 

Equity. No. 55907. | 

George H. Parker, Plaintiff, j 

vs. j 

Genesee & Wyoming Railroad Company, a Corporation; 
William H. Woodin, Secretary of the Treasury!; W. A. 
Julian, Treasurer of the United States, and Interstate 
Commerce Commission, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in s^id Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 

I 

1 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. i 

Equity. No. 55907. 

George H. Parker, Plaintiff, 

i 

vs. j 

Genesee & Wyoming Railroad Company, a Corporation; 
William H. Woodin, Secretary of the Treasury of the 
United States, W. A. Julian, Treasurer of the United 
States, Interstate Commerce Commission, Defendants. 

Memorandum. j 

July 10, 1933.—Bill Praying For Injunction, Receiver, 
And Other Relief—filed. J 

1—6331a 
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GEORGE H. PARKER VS. 


Amended Bill Praying for Injunction, Receiver, and Other 

Relief. 

Filed August 4, 1933. 


To the Honorable Justice of the Supreme Court of the 
District of Columbia, holding an Equity Court: 

The bill of complaint of George H. Parker respectfully 
shows as follows: 


1. That he is a citizen of the United States, resident of 
the Village of Chevy Chase, County of Montgomery, State 
of Maryland, and that he files this bill in his own right. 

2. That the defendant, William H. Woodin, is a citizen 
of the United States, at this time residing in the District of 
Columbia, is Secretary of the Treasury of the United 
States, and is sued as such official: that defendant, W. A. 

Julian, is a citizen of the United States, at this time 

2 residing in the District of Columbia, is Treasurer of 

the United States and is sued as such official: that 

the defendant Interstate Commerce Commission is a bodv 

• 

constituted, created and established under Sections 11 and 
24 of the Interstate Commerce Act (49 U. S. C. A., Secs. 
11 and 24) and under the provisions of section 15 a of said 
Interstate Commerce Act said Commission was charged 
with the duty of determining the amount of excess earnings 
of common carriers subject to said act and of collecting 


one-half of such excess earnings to be recoverable bv and 
paid to the said Commission: and that the Genesee & Wy¬ 
oming Railroad Company is a corporation organized under 
the laws of the State of New York, with its principal office 
at Retsol, Livingston County, State of New York, and that 
it is a common carrier subject to the provisions of the In¬ 
terstate Commerce Act, and is sued in its own right. 

3. That pursuant to the provisions of Section 15A of the 
Interstate Commerce Act, approved February 28, 1920 (c. 
91, Sec. 422, 41 Stat. 4S8), defendant Genesee & Wyoming 
Railroad Company paid to the Interstate Commerce Com¬ 
mission for the year 1920 the sum of $40,515.58, for the 
year 1921 the sum of $55,144.06, for the year 1922 the sum 
of $100,070.13 for the year 1923 the sum of $05,456.21, for 
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the year 1924 the sum of $61,208.16, for the year! 1925 the 
sum of $58,379.87, for the year 1926 the sum of $j£7,323.03, 
for the year 1927 the sum of $20,179.71, for the >fear 1928 
the sum of $18,822.93, for the year 1929 the sun} of $12,- 
430.06, and for the year 1930 the sum of $577.82,| the said 
payments aggregating the sum of $486,107.56. -The plain¬ 
tiff is informed and believes and therefore avers that said 
sums paid by defendant Genesee & Wyoming jRailroad 
Company to the Interstate Commerce Commission were 
thereafter transmitted by said Commission to thje Secre¬ 
tary of the Treasury and/or the Treasurer of tlta United 
States and that the said sums are now held by defendant 

William H. Woodin, Secretary of the Treasury of 
3 the United States and/or defendant W. A) Julian, 

Treasurer of t lie United States. 

4. That plaintiff at all times hereinafter mentioned was 
and is an attornev and counselor at law, dulv admitted to 

• • 4 * j 

practice in all the Courts of Record in the District of Co¬ 
lumbia, before the Interstate Commerce Commission, and 
the United States Court of Claims, and has at gll times 
hereinafter mentioned maintained, and still maintains, in 
the City of Washington, District of Columbia, an pffice for 
the practice of law. 

5. That during the months of October, 192S, Plaintiff was 
employed by Defendant Genesee & Wyoming Railroad 
Company to represent it before the Congress of tlta United 
States, committees thereof, the Interstate Commerce Com¬ 
mission, and the Executive departments of the United 
States in the matter of securing the refund to it of the sums 
theretofore or thereafter paid to the Interstate Commerce 
Commission in accordance with the requirements of said 
Section 15a of the Interstate Commerce Act as amended. 
By the terms of said contract of employment the defendant 
Genesee & Wyoming Railroad Company agreed to pay the 
plaintiff for his legal services, including professional serv¬ 
ices to be rendered in the collection and compilation \)f data 
and information for members and committees of Cojngress, 
members of the Interstate Commerce Commission, imd in¬ 
stitutions and organizations devoted to transportation wel¬ 
fare and betterment, drafting of proposed legislation, ap¬ 
pearances before Congressional Committees and as |an ad¬ 
vocate of remedial legislation in its behalf, the sum of 
$3,000.00 upon the introduction of a bill in Congress, or 

2—6331a ! 
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GEORGE H. PARKER VS. 


upon the amendment of a pending bill, the terms of which 
bill or amendnient would provide relief which would accrue 
to the said defendant Genesee & Wyoming Railroad Com¬ 
pany, in the refund to it of the said sums heretofore de¬ 
scribed in Par. 3 hereof, paid to the Interstate Commerce 
Commission, and the further payment of a contin- 

4 gent fee of $25,000.00 out of the amount refunded to 
the defendant Genesee & Wyoming Railroad Com- 

pany when appropriate legislation had been enacted repeal¬ 
ing prospectively and retroactively the recapture provi¬ 
sions of said Section 15a, and the said defendant Genesee 
& Wyoming Railroad Company would thereby be entitled 
to receive, and would receive, the refund of said payments 
described in Paragraph 3 hereof. 

On or about December 24, 1928, and subsequent to the in¬ 
troduction of H. R. 15075 in the 70th Congress, defendant 
Genesee & Wyoming Railroad Company paid to plaintiff 
the sum of $3000.00 in accordance with the terms of the con¬ 
tract hereinbefore described, but no payment of the said 
additional $25,000.00, or any part thereof has been made to 
plaintiff, although plaintiff has fully accomplished all of the 
acts and things to be done in behalf of the defendant Gen- 
esee & Wyoming Railroad Company, under the said con¬ 
tract, as will hereinafter more fully appear. 

6. At all times since on or about, to wit, the 26th day of 
October, 1928, plaintiff in performance of the contract above 
described, and at the special instance and request of the de¬ 
fendant Genesee & Wyoming Railroad Company has dili¬ 
gently performed the services required by said contract, has 
compiled and prepared data for use of members and Com¬ 
mittees of the Congress of the United States, and of mem¬ 
bers of the Interstate Commerce Commission, and for the 
use and information of various individuals and organiza¬ 
tions interested in transportation matters, has prepared 
drafts of legislation on the subject of recapture, has ap¬ 
peared, as attorney for defendant Genesee & Wyoming Rail¬ 
road Company before committees of Congress at public 
hearings, at which said public hearings plaintiff explained 
the disadvantage of Section 15a and advocated the repeal 
thereof retroactively, as well as for the future; that on Jan¬ 
uary S, 1929, plaintiff appeared as attorney for de- 

5 fendant Genesee & Wyoming Railroad Co., before 
the subcommittee of the Committee on Interstate and 
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Foreign''Commerce of the House of Representatives, hold¬ 
ing a hearing on H. R. 8549 and S. G5G and presented argu¬ 
ments at length favoring the repeal, modification olr amend¬ 
ment of Section 15a of the Interstate Commerce lAct, and 
advocated the repeal of said recapture provisions of Sec. 
15a; that thereafter informed in great part by the ^informa¬ 
tion and data furnished by plaintiff, and impressed by his 
arguments made and furnished at the instance and request 
of the defendant company, the Interstate Commeice Com¬ 
mission in its annual report to the Congress recommended 
that the recapture provisions of said Section 15^ be re¬ 
pealed; that sentiment in the field of transportation and 
public sentiment generally, thereafter underwent a pro¬ 
gressive change toward the retroactive repeal of sjaid Sec¬ 
tion 15a and plaintiff’s diligent and continuing efforts in 
that behalf were greatly responsible for the said change in 
sentiment which ultimately resulted in the retroactive re¬ 
peal of the recapture provisions of said Section l^a; that 
from time to time the plaintiff advised defendant trenesee 
& Wyoming Railroad Company and its attorneys of} his ef¬ 
forts in behalf of said defendant and that said defendant 
through its officers, agents and attorneys, frequently com¬ 
mended and endorsed the services being rendered by said 
plaintiff; that no criticism of or dissatisfaction With the 


services performed by plaintiff has ever been expressed to 


him by defendant Genesee & Wyoming Railroad Company 

or its officers; that at no time prior to the 28th dav d>f Feb- 

1 • 


ruary, 1933, had plaintiff received from any source what¬ 


ever any statement, suggestion, or intimation that he]should 
not continue his professional services in behalf if said 
Genesee & Wyoming Railroad Company. That pi*ior to 


the 28th day of February, 1933, it had become apparent to 
all persons familiar with the situation that an overwhelm¬ 
ing sentiment had been developed in favor jof the 
G repeal of the recapture provisions of Section 15a of 
the Interstate Commerce Act and that the enactment 
of the proposed relief legislation was only a questioh of a 
very short time; that recognizing this was in large measure 
a result of plaintiff’s efforts that this situation existed and 
that legislation was about to be enacted, one T. H. Burgess, 
an attorney for defendant Genesee & Wyoming Railroad 
Company, with the intent and purpose in behalf of defend¬ 
ant Genesee & Wyoming Railroad Company of depriving 
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plaintiff of liis just compensation wrote plaintiff a letter 
dated February 28, 1933, in which plaintiff was advised: 

“It would be my suggestion, therefore, that you do not 
renew your efforts at the special session of 1933 with the 
thought in mind that you were doing so on behalf of the 
Genesee & Wyoming Railroad Company on the basis of the 
agreement for! your employment made in 1928.” 

That the plaintiff did, nevertheless, thereafter continue 
his efforts in behalf of the repeal of said Section 15a of 
the Interstate Commerce Act, and in behalf of the interests 
of his client, the defendant Genesee & Wyoming Railroad 
Company. 

7. That there was on the 16th day of June, 1933, ap¬ 
proved by the President of the United States an Act of 
Congress known as the “Emergency Railroad Transporta¬ 
tion Act, 1933”, by the terms of which the recapture pro¬ 
visions of said Section 15a were repealed and said repeal 
was made retroactive, so that by the provisions of said Act 
the defendant Genesee & Wyoming Railroad Company be¬ 
came entitled to and still is entitled to the repayment to it 
of the sums set out in Par. 3 hereof, together with earnings 
thereon while said funds were held in the Treasury of the 
United States, and that upon the signing of this bill by the 
President, plaintiff had fully done and accomplished all of 
the acts and things to be done and performed by him under 

the terms of his contract as hereinabove particularly 
7 set out Und thereupon the defendant Genesee & Wy¬ 
oming Railroad Company became and was entitled 
to claim and secure a refund of the sums paid over to the 
defendant Interstate Commerce Commission, as above set 
out, amounting to $486,107.56, with accruals thereon, and 
the plaintiff under his said contract, was and is entitled to 
be paid out of the said sum, his contingent fee of $25,000.00. 

8. That defendant Genesee & Wyoming Railroad Com¬ 
pany has attempted wholly to repudiate said contract 
whereunder plaintiff has rendered professional services 
during the period of years since October 1928, which in 
large measure contributed to the enactment of the said Act 
of Congress known as the “Emergency Railroad Transpor¬ 
tation Act, 1933”, approved June 16, 1933, and under date 
of June 29, 1933, Edward L. Fuller, President of the de¬ 
fendant Genesee & Wyoming Railroad Company, by letter 
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specifically denied any liability on said defendant and re¬ 
fused to recognize any obligation under said contract, and 
refused to pay the plaintiff his said fee of $25,000.00, or any 
part thereof, for said professional services so rendered to 
said defendant as above set forth. 

9. That the defendant Genesee & Wyoming (Railroad 
Company is not a resident of, or doing business Within the 
Dist rict of Columbia, except as to this transaction!, and ex¬ 
cept for its interest in the money due and pavabl^ to it as 
hereinabove set out, the plaintiff is informed and| believes 
and so believing avers that the said defendant has jno prop¬ 
erty within the jurisdiction of this court subject to execu¬ 
tion, and the plaintiff is further advised and believes and so 
believing avers that it is the intention of the said) defend¬ 
ant to secure payment of said sums hereinabove djescribed 
from the other defendants herein, or either of them, di¬ 
rectly to itself and thereupon to remove tile funds 

8 from the jurisdiction of this Honorable! Court 
with the intention to hinder, delay or defraujd plain¬ 
tiff herein of his lawful and agreed fees as hereinbejfore set 
forth. j 

10. That plaintiff is informed and verily believes that the 
defendants William H. Woodin, W. A. Julian and the In¬ 
terstate Commerce Commission, or either of them] unless 
restrained bv the order of this Honorable Court, will make 
payment of the said sum of $486,107.56, together with ac¬ 
crued earnings thereon, to the said defendant Genesee & 
Wyoming Railroad Company, either by forwardijng the 
same to the defendant, or by delivery to some djaly ac¬ 
credited representative thereof, and that thereupon the 
monev so obtained will be forthwith removed from the Dis- 
trict of Columbia and carried beyond the jurisdiction of this 
Honorable Court, unless the said defendants and (^ach of 
them is restrained by this Court, as hereinafter played; 
that bv reason of the aforesaid contract and the services 
rendered thereunder to the defendant company, the plain¬ 
tiff is entitled to and asserts an equitable lien upon the 
fund so produced and now to be refunded to the said de¬ 
fendant, as the result of the professional services pf the 
plaintiff, which said lien will be defeated and lost if spid de¬ 
fendant Genesee & Wyoming Railroad Company i£ per¬ 
mitted to secure possession of said fund and to remove 
same from the jurisdiction of this Court. 
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11. That plaintiff is without any plain, adequate, and 
complete remedy at law, by reason of the facts hereinbefore 
set forth, and that only in and through the process of this 
Court can said money be reached and controlled in order to 
assure payment of the plaintiff’s lien. 

Wherefore, the premises considered, the plaintiff prays: 


1. That process issue out of this Honorable Court di¬ 

rected to the said defendants and each of them, com- 
9 manding them and each of them to appear on a day 
to be named therein and to answer the exigencies of 
this bill of complaint, but not under oath, answer under oath 
being hereby expressly waived, and to abide by and to per¬ 
form tlie decree of this court in the premises. 

2. That the defendants, William H. Woodin, W. A. Julian, 
and the Interstate Commerce Commission and each of them 


be restrained and enjoined pendente life, or until the fur¬ 
ther order of this Court, from issuing any check or warrant, 
or from paying over to the defendant, Genesee & T\ yoming 
Railroad Company, or on its order the said sum of $486,- 
107.56 and accruals thereon, or any other sum available for 
refund under the Act of Congress dated June 16, 1933, or 


any part thereof. 

3. That the defendant, Genesee & Wyoming Railroad 
Company be restrained and enjoined pendente life, or until 
further order of this Honorable Court, from demanding, 
receiving, accepting, indorsing, cashing, or otherwise realiz¬ 
ing on anv pavment made or tendered bv the defendants 
William H. Woodin, W. A. Julian, the Interstate Commerce 
Commission, or either of them, of the sum of $486,107.56 
and accruals thereon, or any other sum, due and payable 
under the Act! of Congress dated June 16,1933, or any part 
thereof. 

4. That a rule may issue herein against said defendant 
Genesee & Wyoming Railroad Company directing and re¬ 


quiring it to show cause on or before a day named why it 
should not pay to plaintiff the sum of $25,000.00 for serv¬ 
ices rendered in accordance with the terms of the contract 


of employment hereinbefore described, and why it, its at¬ 
torneys and/or agents should not be enjoined from apply¬ 
ing for, demanding or receiving from the United States 
or from any officer thereof any warrant, draft, check, or 
order in payment of said claim or any part thereof. 
10 5. That a rule may issue herein against defendant 
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William H. Woodin, Secretary of the Treasury of the 
United States, and defendant W. A. Julian, Treasurer of 
the United States, and the defendant Interstate Commerce 
Commission, and each of them, directing and Requiring 
them, and each of them, to show cause on or before a day 
named why they and each of them should not be restrained 
and enjoined from issuing or delivering any warrajnt, draft, 
check or order to defendant Genesee 6c Wyoming iRailroad 
Company, its officers, agents or attorneys, in payment of 
said claim or any part thereof. 

6. That after a full hearing the said sum of $486,107.56 

with accruals thereon be decreed by this Court to be im- 

% 

pressed with an attorney’s lien in favor of this plaintiff to 
the ex lent of $25,000.00, besides costs incurred in this ac¬ 
tion and that the plaintiff have judgment against the 
Genesee 6c Wyoming Railroad Company for the said sum of 
$25,000.00, with interest from June 29, 1933, besides his 
costs and disbursements. | 

7. That after a full hearing a Receiver, or Trustee be 
appointed by this Honorable Court to receive froni the de¬ 
fendants, William H. Woodin, W. A. Julian and tile Inter¬ 
state Commerce Commission, or either of them, the sum of 
$486,107.56 with accruals thereon, which is now payable to 
the defendant, Genesee & Wyoming Railroad Company, by 
virtue of the Act of Congress dated June 16, 1933, and to 
give a full acquittance therefor and to hold and disburse the 
money so received for the benefit of this plaintiff and the 
defendant, Genesee & Wyoming Railroad Company, as the 
several interests may appear from such decree as ttye court 
shall enter herein. 

8. That this Court determine, adjudge, order and decree 
that the plaintiff is entitled to have and recover Horn de¬ 
fendant Genesee 6c Wyoming Railroad Company the 

11 sum of $25,000.00 with interest thereon from June 29, 
1933, besides his costs and disbursements in payment 
for professional services rendered to said defendant in ac¬ 
cordance with the contract for services hereinbefore de¬ 
scribed in paragraphs 5 and 6 hereof, and that it be decreed 
that plaintiff have an equitable lien upon said fund held by 
the other defendants or either of them to the credit otj or for 
the benefit of said defendant Genesee 6c Wyoming Railroad 
Company, and on any warrant, check, draft, or order issued 
in payment thereof, as security for payment of said jsum of 
$25,000.00 due to plaintiff, together with interest and costs 
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to be taxed, and that the said defendants William H. 
Woodin, Secretary of the Treasury of the United States, 
and W. A. Julian, Treasurer of the United States, be di¬ 
rected and ordered to pay over to the receiver or trustee 
appointed herein such sum as may be found to be due and 
payable to the defendant Genesee & Wyoming Railroad 
Company by virtue of the Act of June 16, 1933. 

9. For such other and further relief as the nature of the 
case may require and to this Honorable Court may seem 
meet and proper. 

' GEORGE H. PARKER, 

Plaint iff. 

HUSTON THOMPSON, 

HERBERT S. WARD, 

A. HENRY WALTER, 

Attorneys for Plaintiff. 

District of Columbia, ss : 

George II. Parker, being solemnly sworn, deposes and 
says that he has read the foregoing and annexed Bill for In¬ 
junction, Receiver. Etc., by him subscribed and knows the 
contents thereof; that the facts therein stated upon his per¬ 
sonal knowledge are true, and those stated upon in- 
12 formation and belief he believes to be true. 

GEORGE H. PARKER. 

Subscribed and sworn to before me this 31st day of July, 
A. D., 1933. 

[seal.] ELIZABETH G. SOUTTER, 

Notary Public , D. C. 

No objection to the filing of foregoing Amended Bill of 
Complaint. 

F. 1). McKENNEY, 

! LAMBERT McALLISTER, 
Attorneys for Deft., Genesee <& Wyoming R. R. Co. 


Aug. 3d, 1933. 


JOHN R. BENNEY, 

Attiy. for Defs. Woodin and Julian. 


Fiat. 

Let this Amended Bill be filed. 


JOSEPH W. COX, 

Justice. 
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Buie to Show Cause to Genesee d' Wyoming Railroad 

Company. I 

Filed July 10, 1933. 

• **#**# 

Upon consideration of the Bill for Injunction, Receiver, 
Etc., of George H. Parker, filed herein on the jLO day of 
July, 1933, it is this 10th dav of Julv, 1933: 

Ordered that defendant, Genesee & Wyoming Railroad 
Company, show cause in this Court on the 31st. day of July, 
1933, at ten o'clock in the forenoon, why it, its attorneys 
and agents, or either of them, should not be enjoined from 
applying for, demanding, or receiving from the United 
States, or from any officer thereof, any cash, warrant, draft, 
check, or order in payment of any claim or part! thereof, 
which it may have under the Act of Congress known 
13 as the “Emergency Railroad Transportation Act, 
1933”, and that an equitable lien upon th^ sum of 
$486,107.56 be decreed to plaintiff in the sum of $25,000 to¬ 
gether with interest on said sum of $25,000 from June 29, 
1933, and plaintiff’s costs and disbursements herein; pro¬ 
vided that a copy of this order be served upon said defend¬ 
ant, Genesee & Wyoming Railroad Company, at least 10 
davs prior to the said rule dav. 1 

‘ PEYTON GORDON, 

Justice. 

Marshal's Returns. ] 

Served a copy of the within rule on William H. \Voodin, 
Sect, of Treasury of United States; W. A. Julian p Treas¬ 
urer of United States, each Personally 7-10-33. 

EDGAR C. SNYDER, 

U. S. Marshal in and for the Dist. of Columbia , 

Bv H. C. ALLEN, 

B., 

Deputy U. S. Marshal. 

Served a copy of the within rule on Interstate Commerce 
Commission by serving T. A. Gillis, Asst. Sect., |7-10-33, 
Personally. 

EDGAR C. SNYDER^ 

U. S. Marshal in and for the Dist. of Columbia, 

By C. G. COWLEY, 

B., I 

Deputy U . S . Marshal. 
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The within process as to Defendant = 1 never received 
for service. 


E. C. SNYDER, 

U. S. Marshal. 


Rule to Show Cause to William H. Woodin et al. 


Filed July 10, 1933. 


Upon consideration of the Bill for Injunction, Receiver, 
Etc*., of George H. Parker, filed herein on the 10th day of 
July, 1933, it is this 10th day of July, 1933: 

Ordered that defendants, William H. Woodin, W. A. 
Julian and the Interstate Commerce Commission, and each 
of them, show cause in this Court on the 31st day of July, 
1933, at ten o’clock in the forenoon, why they, and each of 
them, should not be restrained and enjoined from paying to 
the defendant, Genesee & Wyoming Railroad Company, its 
attornev or agent, or on its order the amount which it is 
entitled to receive as refund under the Act of Con- 
14 gress dated June 16, 1933, known as the ‘‘Emer¬ 
gency Railroad Transportation Act, 1933”, and that 
an equitable lien upon the sum of $486,107.56 be decreed to 
plaintiff in the sum of $25,000 together with interest on said 
sum of $25,000 from June 29, 1933, and plaintiff’s costs and 
disbursements herein; provided a copy of this order is 
served upon said defendants at least five days prior to said 
rule dav. 

PEYTON GORDON, 

Justice. 


Marshal 9 s Returns. 

Served a copy of the within rule on William H. Woodin, 
Sect, of Treasury of United States; W. A. Julian, Treas¬ 
urer of United States, each Personallv 7-10-33. 

EDGAR C. SNYDER, 

U. S. Marshal in and for the Dist. of Columbia, 

Bv H. C. ALLEN, 

B., 


Deputy U. S. Marshal. 
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Served a copy of the within rule on Interstate Commerce 
Commission by serving T. A. Gillis, Asst. Sect.[ 7-10-33, 
Personallv. I 

EDGAR C. SNYDEiR, 

u. S. Marshal in and for the Dist. of Colombia, 

By C. G. COWLEY, | 

B., I 

Deputy U. S. Marshal. 

Answer of Defendants Woodin and Julian\ 

Filed August 3, 1933. ! 


Come now the defendants, William II. Woodin, Secretary 
of the Treasury, by Stephen B. Gibbons, Acting Secretary 
of the Treasury, and W. A. Julian, Treasurer of the United 
States by Marion Banister, Ass’t. Treasurer, answering the 
Bill of Complaint filed herein, and the Rule to Show Cause 
entered on the 10th day of July, 1933, and say as follows: 

1. Answering Paragraph one of the Bill of Coinplaint 
these defendants aver that thev have no knowledge or in- 

• • % I 

formation sufficient to form a belief as to the allegations 
therein contained. | 

2. These defendants admit the allegations con- 
15 tained in Paragraph two of the Bill of Complaint. 

3. These defendants admit the allegations con¬ 
tained in Paragraph three of the Bill of Complaint.' 

4. Answering Paragraph four of the Bill of Complaint 
these defendants aver that they have no knowledge or 
information sufficient to form a belief as to the allegations 
therein contained. 

5. Answering Paragraph five of the Bill of Conjiplaint 
these defendants aver that thev have no knowledge or in- 
formation sufficient to form a belief as to the allegations 
therein contained. 

6. Answering Paragraph six of the Bill of Complaint 
these defendants aver that thev have no knowledge or in- 
formation sufficient to form a belief as to the allegations 
therein contained. 

7. Answering Paragraph seven of the Bill of Comjplaint 
these defendants admit that the Emergency Railroad 
Transportation Act, 1933, was approved on June 16,j 1933, 
and that by the terms of said Act the recapture provisions 
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of Section 15a of the Interstate Commerce Act were re¬ 
pealed. As to the other allegations contained in Paragraph 
seven of the pill of Complaint these defendants aver that 
thev have no knowledge or information sufficient to form 
a belief concerning the same. 

8. Answering Paragraph eight of the Bill of Complaint 
these defendants aver that thev have no knowledge or in- 
formation sufficient to form a belief as to the allegations 
therein contained. 

9. Answering Paragraph nine of the Bill of Complaint 
these defendants aver that thev have no knowledge or in- 
formation sufficient to form a belief as to the allegations 
therein contained. 

10. Answering Paragraph ten of the Bill of Com- 
10 plaint these defendants admit that they would in 
the ordinary course of business pay out the fund in¬ 
volved. As to the other allegations contained in Paragraph 
ten of the Bill of Complaint these defendants aver that they 
have no knowledge or information sufficient to form a be- 
lief concerning the same. 

11. Answering Paragraph eleven of the Bill of Complaint 
these defendants aver that thev have no knowledge or in- 
formation sufficient to form a belief as to the allegations 
contained therein. 

Having fullv answered these defendants prav that the 
Pule to Show Cause herein issued be discharged and that 
the Bill of Complaint be dismissed as to them, and that they 
be allowed to go hence with their costs. 

STEPHEN B. GIBBONS, 

R. J. M., 

A. K C., 

Acting Secretary of the Treasury. 
MARION BANISTER, 

R, J. M., 

A. K. C., 

Ass’t Treasurer of the United States , 

, for W. A. Julian, Treasurer of the 
United States. 

LEO A. ROVER, 

United States Attorney, 

JOHN W. FIHELLY, 

Assistant U. S. Attorney, 
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JOHN R. BENNEY, 

Special Attorney, 

HADLEY W. LIBBEY, 

Special Attorney, 

Attorneys for the Defendants, Wil¬ 
liam n. Woodin, Secretary of the 
Treasury , and W. A. Julian, 
Treasurer of the United States. 


District of Columbia, To wit: \ 

I, Stephen B. Gibbons, Acting Secretary of the Treasury, 
do solemnly swear that I have read the foregoing Answer 
by me subscribed and know the contents thereof; tjhat the 
statements therein made as of personal knowledge ajre true, 
and those made upon information and belief I be- 
17 lieve to be true. I 

STEPHEN B. GIBBON^, 
Acting Secretary of the Treasury. 


Subscribed and sworn to before me, a notary public in 
and for the District of Columbia, this 1st day of ^ugust, 
A. D., 1933. 

[seal.] SAMUEL H. MARKS, 

Notary Public, p. C. 

My commission expires Dec. 1, 1937. j 

District of Columbia, To wit: 


I, Marion Bannister, Assistant Treasurer of the United 
States, do solemnly swear that I have read the foregoing 
Answer bv me subscribed and know the contents thereof; 
that the statements therein made as of personal knowledge 
are true, and those made upon information and belief I be¬ 
lieve to be true. 

MARION BANISTER, | . 

Ass y t Treasurer of the United Stages. 

Subscribed and sworn to before me, a notary public in 
and for the District of Columbia, this 1st day of August, 
A "D 1Q33 ! 

[seal.] * ELLA F. VAN ZANDT, 

Notary Public, D. C. 

i 

My commission expires Sept. 9, 1936. | 
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Motion of Defendant Genesee <£ Wyoming Railroad Com¬ 
pany to Release Funds in Excess of $30,000. 

Filed August 4, 1933. 

» • * # » # « 


Now comes defendant, Genesee & Wyoming Railroad 
Company, by its attorneys of record, and representing to 
this Court that, as appears from paragraphs 7 and 
18 10 of Plaintiff George H. Parker’s Amended Bill of 

Complaint filed herein, that this defendant is en¬ 
titled to claim'and secure from its co-defendants, William 
H. Woodin, Secretarv of the Treasure of the United States 
and W. A. Julian, Treasurer of the United States, a re¬ 
fund of certain sums heretofore paid over by it to the de¬ 
fendant, Interstate Commerce Commission, amounting in 
the whole ‘‘to $486,107.56,” with accruals thereon, and that 
the said defendants, Woodin and Julian, in their official ca¬ 
pacities, are about to make payment to this defendant of 
said sum of $486,107.56, with accrued earnings thereon, 
while the total extent of plaintiff Parker’s claim, if found 
to be well founded and valid, is but $25,000, notwithstand¬ 
ing which the effect of the tiling of plaintiff’s said bill of 
complaint herein has been to stop payment to this defend¬ 
ant of any part or portion of said sum of $486,107.56, which 
result is inequitable and unless corrected will work to said 
defendant Genesee & Wyoming Railroad Company’s great 
disadvantage and wrong;— 

Moves this Honorable Court for an immediate entry of 
an order in this cause directing immediate release from the 
grip of plaintiff's said bill of complaint and other orders 
and proceedings had in this cause, of such amount of the 
proposed refund of $486,107.56, as may be found to be in 
excess of the sum of $30,000, which said reserved amount 
of $30,000 shall remain as at present and subject to the fur¬ 
ther order of this Court, to be entered after hearing and 
full consideration. 

GENESEE & WYOMING RAILROAD 

COMPANY, 

a Corporation , 

Bv LAMBERT McALLISTER, 

* F. D. McKENNEY, 

Its Attorneys of Record. 
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August 4, 1933. ! 

No objection. I 

HUSTON THOMPSON, I 

HERBERT S. WARD, j 

Attys. for Pitif. | 

i 

19 Order to Release Funds in Excess of $30,0jD0. 

Filed August 5, 1933. j 


This cause having come on to be heard upon djefendant 
Genesee & Wyoming Railroad Company’s ZMotioxji for the 
release from the talons of this suit such sum of ljnoney in 
possession of the defendants William H. WoodiJi, Secre¬ 
tary of the Treasury of the United States and W. A. Julian, 
Treasurer of the United States, or either of them| belong¬ 
ing to and/or about to be refunded to said defendant Gen¬ 
esee & Wyoming Railroad Company, as authorized by Sec. 
206(a) of the Act of June 16, 1933, “To relieve thejexisting 
national emergency in relation to interstate railroa|d trans¬ 
portation”, &c., as may be found to be in excess of $30,000; 

It is this 5th day of August, 1933, adjudged and Ordered, 
That all monevs belong to the defendant Genesee & Wvo- 
ming Railroad Company under the terms of said Act of June 
16, 1933, in excess of $30,000, be paid over to said defend¬ 
ant, and that said sum of $30,000 shall remain as at pres¬ 
ent until the further order of this Court to be hereafter 
entered herein upon further consideration of the caijise. 

JOSEPH W. CONI, 

Justice . 

No objection. ! 

HERBERT S. WARD, 

Attif. for Plaintiff. \ 

HUSTON THOMPSON, ' j 

Atty. for Plaintiff. j 


Stipulation. 


Filed August 10, 1933. 
#*###** 

It is hereby stipulated and agreed between counsel for 
the Plaintiff and counsel for the Defendants William H. 
Woodin, Secretary of the Treasury, and W. A. Julian, 
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Treasurer of the United States, that the Answer to 
20 the original Bill filed in behalf of the defendants "Wil¬ 
liam H. Woodin, Secretary of the Treasury, and W. 
A. Julian, Treasurer of the United States, may apply to 
and be an answer to the Amended Bill of Complaint filed 
herein, subject to such motions as plaintiff may, upon con¬ 
sideration be advised 

! HUSTON THOMPSON, 

HERBERT S. WARD, 

Attorneys for Plaintiff. 
LEO A. ROVER, 

U. S. Atty . 

JOHN J. WILSON, 

Asst. U. S. Atty.. D. C., 
Attorneys for Defendants Woodin and Julian. 

Separate Answer of Defendant Genesee cO Wyoming Bail- 
road Company to Amended, Bill. 

Filed November 27,1933. 


Now comes defendant Genesee & Wyoming Railroad Com¬ 
pany, not waiving but expressly reiterating its special ap¬ 
pearance heretofore filed herein and relying thereon, and 

Excepts to so much of this Court’s order passed and en¬ 
tered herein on the 17th day of November, nunc pro tunc . 
as of November 1st, 1933, as overruled the motion filed Oc¬ 
tober 7th, 1933, by this defendant to dismiss plaintiff’s 
amended bill of complaint filed in this cause on the 4th day 
of August, 1933; 

For answer to so much of plaintiff’s said amended bill 
of complaint as it is advised should be answered by it, says: 

1. This defendant is without knowledge as to the place 
of residence of plaintiff George H. Parker, but admits for 
the purposes of the instant proceedings, that at the date of 
filing his amended bill of complaint herein he was and now 
is a resident of the Village of Chevy Chase, in the State of 
Maryland, and that he filed said Amended Bill of 
21 Complaint herein in his own right, as is alleged. 

2. This defendant admits the averments of para¬ 
graph 2 of the Amended Bill of Complaint; 
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3. This defendant admits the averments of paragraph 3 
of plaintiff’s Amended Bill of Complaint to be time as of 
August 4th, 1933, the date of the filing of said Amended 
Bill, but says that pursuant to a motion “to release funds 
in excess of $30,000” filed in this cause by this defendant 
on said August 4th, and an order of this Couift passed 
and entered on the 5th day of August, 1933, based thereon, 
“all moneys belonging to the defendant Geneseej & Wyo¬ 
ming Railroad Company “under the terms of said Act of 
June 16, 1933, in excess of $30,000” have been pjaid over 
to this defendant, since said 5th day of August, 1933, by 
the Secretary of the Treasury and the Treasurer of the 
United States, and that of said aggregate sum of $486,- 
107.56 mentioned in said paragraph 3 there now rejnains in 
the Treasury of the United States, subject to the) further 
order of and disposition by this Court, the sum of I $30,000. 

4. This defendant admits that plaintiff, at the I various 
times indicated in his Amended Bill of Complaint! as per¬ 
tinent, was an attorney at law, duly admitted to practice 
at the bars of the several courts of record of the District 
of Columbia and before the Interstate Commerce Commis¬ 
sion, but is without knowledge as to whether, at sajd times 
or any thereof, said plaintiff maintained or whether he 
still maintains in the City of Washington, District) of Co¬ 
lumbia, an office or any office for the practice of lawk 

5. This defendant denies in entirety each and every aver¬ 
ment of fact in paragraph 5 of plaintiff’s said Amended 
Bill of Complaint in manner and form as therein averred, 

and says that by a letter bearing date of July 26th, 
22 1928, and addressed to Mr. Mortimer B. Fuller, 

President of this defendant Railroad Company, the 
plaintiff George H. Parker advised the latter that at the 
previous Session of the Congress a Bill, designed to ex¬ 
empt certain short line railroads from the “recapture pro¬ 
visions of section 15a of the Interstate Commerce Act had 
been introduced in the Congress; that he (Parke)') had 
been employed by certain roads that did “not come Iwithin 
the exemptions of the (that) bill”; that he proposed “to 
endeavor to secure a modification of the language” bf that 
bill which would insure to such roads the benefits of the 
anticipated legislation, and to such end had prepared an 
amendment which he had “reason to believe” would prove 
acceptable and “take care of the roads I now represent”, 
and suggested that “in view of the foregoing” it might be 
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that the addressee of said letter would desire 1 ‘ to insure 
that the modification” which he expected to propose would 
be broad enough to cover 4 ‘your (addressee’s) situation”, 
further suggesting that as the bill referred to by him had 
already passed the Senate “any modification thereof will 
undoubtedly require active and determined presentation.” 

Subsequent to receipt of said letter of July 26th, 1928, 
its subject matter was discussed by and between plaintiff 
Parker and Mr* Theodore H. Burgess, attorney for defend¬ 
ant Genesee &i Wyoming Railroad Company, and under 
date of September 13, 192S, plaintiff Parker wrote said 
Theodore H. Burgess in pertinent part as follows: 

“George H. Parker, Attorney and Counsellor at Law, 
Consulting Accountant, 729 13th St., N. W., Securities 
Bldg., Washington, D. C. 

“Sept. 13, 192S. 

“Mr. T. H. Burgess, 

Attorney at Law, 

13th Floor, Williamson Bldg., 

Cleveland, Ohio. 

“Dear Sir: 

I am obliged to you for your inquiry of August 
23 27th, and in answer thereto I am pleased to say that 

if you will send me a retainer of $3,000, I will send 
you a draft of the measure which will take care of the situ¬ 
ation of the Genesee & Wyoming Railroad Company as 
regards the recapture provisions of Section 15a of the 
Interstate Commerce Act, retroactive to the effective date 
thereof, which measure I am confident I shall be able to 
have enacted into law. It will be sent you with the further 
understanding that if I am successful in having the meas¬ 
ure, or such measure as will effectively relieve the Genesee 
& Wyoming Railroad Company from the recapture provi¬ 
sions, I am to receive a total additional fee of $25,000.00. 


“I trust you will find my proposal acceptable to you. 
Verv sincerelv vours, 

(Signed) ‘ ‘ GEORGE H. PARKER.” 

“GHP-mls. 
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to which, after intervening discussions, said Burgess, 
under date of October 19, 1928, replied as followfe: 

“October 19, 1928. 

“George H. Parker, Esq., j 

729 Fifteenth St., N. W., j 

Washington, D. C. | 

I 

“Dear Mr. Parker: | 

Following our conference of Oct. 3 with resppct to the 
proposal to amend the recapture provision of Section 15a 
so as to exempt the Genesee and Wyoming Railrpad Com¬ 
pany from the terms thereof, I have written Mr. Fuller, 
the president of the company, about our conference, and 
he has authorized me to employ you on the (following 
terms: A retainer of $3,000.00 to be paid to you (when tlie 
bill amending tlie recapture provision of Section 15a so 
as to exempt the Genesee and Wyoming Railroad Com¬ 
pany from the terms thereof is introduced, with the under¬ 
standing that an additional fee of $25,000 shall b{‘ paid if, 
as and when you are successful in having passed the 
amendment relieving the Genesee and Wyoming [Railroad 
Company from the recapture provisions of Section 15a, 
both for the future and retroactivelv, and when tlie monev 
which has been paid by the Genesee and Wyoming Rail¬ 
road Company up to the amendment relieving it f|*om fur¬ 
ther payment has been returned to it by the Interstate 
Commerce Commission. 

“In other words, as I understand it, this is practically an 
acceptance of the terms set forth in your letter of Septem¬ 
ber 13 except possibly that Mr. Fuller lias made the 
$3,000.00 initial retainer contingent upon the introduction 
of the amendment. 

“Hoping that you may be successful both in your en¬ 
deavor to introduce such an amendment and in hating the 
same passed, and in appreciation of your entertainment 
of both Mr. Finch and myself while we were in Washing¬ 
ton, I am, 

“Very sincerely yours, ! 

(Signed) ' ' T. H. BURGEES.” 

“THB. PH. ! 


(Copies to Messrs. Fuller and Finch.)” 
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24 to which said plaintiff replied under date of Octo¬ 
ber 26, 1928, in pertinent part as follows: 

“George H. Parker, Attorney and Counsellor at Law, 
Consulting Accountant, Securities Bldg., 729 Fifteenth 
St., X. W., 'Washington, D. C. 


October 26, 1928. 

“Re Genesee & Wyoming R. R. (15a). 

“Mr. T. H. Burgess, Attorney, 

Cook, McGowan, Foote, Bushnell & Burgess, 

13th Floor, Williamson Bldg., 

Cleveland, Ohio. 

“My Dear Mr. Burgess: 

“I thank you for your letter of October 19th and am 
glad to accept the employment on the terms specified which, 
in substance, are the terms we discussed at our conference. 

“The condition suggested by Mr. Fuller, that the re¬ 
tainer of $3,000.00 will be paid when the proper bill is in¬ 
troduced in Congress is, of course, reasonable and ac¬ 
ceptable, and Mr. Elliott and I will be glad to adopt this 
procedure, as we are quite sure we can have the bill in¬ 
troduced as soon as Congress reconvenes. We had thought 
that it might be advisable to endeavor to secure in com¬ 
mittee an amendment to the pending bill, rather than to 
introduce a new bill, but we of course are willing to fol¬ 
low the procedure suggested in your letter, and do not 
anticipate that we shall have any trouble in having both 
bills considered at the same time by the subcommittee. 

With sincere personal regards, 

Very truly yours, 

(Signed) * GEORGE H. PARKER.’’ 

“GHP-mls. 

“(Copy to Messrs. Fuller and Finch, Oct. 29, 1928.) 

Defendant further says that the entire contractual rela¬ 
tionship between it and said plaintiff Parker with respect 
to the subject matter was set forth in the written com¬ 
munications hereinbefore identified and in all pertinent 
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part extracted from and herein reproduced, a{nd that at 
no time either in written communications or by!verbal ex¬ 
pression was the understanding and agreement for 

25 services between said plaintiff Parker ai|d this de¬ 
fendant as in said written letters set foifth altered 

or in anvwise amended either bv adding thereto or sub- 
tracting therefrom. j 

Defendant admits that pursuant to the understanding 
and agreement between said plaintiff and this [defendant 
there was paid by the latter to former, on or pbout De¬ 
cember 24th, 1928, subsequent to the introduction in ordi¬ 
nary course of H. R. 15075, 70th Cong., 2d Sess., commonly 
known as the “Free Bill,” the sum of $3,000.00, ajid that no 
further or other payment of any sum or sums whatever 
has been made by this defendant to said plaintiff by reason 
of the agreement in writing above set forth. i 

6. This defendant specifically denies each afid every 
averment of fact in paragraph 6 of plaintiff’s ‘Amended 
Bill of Complaint as same is therein set forth, land also 
denies each and every putative fact and every Reduction 
of fact or of putative fact therein drawn or sought to be 
drawn and therein set forth. 

While admitting that the Interstate Commerce iCommis- 
sion in the course of several of its Annual Reports to the 
Congress recommended repeal of said Section laa of the 
Interstate Commerce Act as amended and that ^is result 
of altered conditions in the fields of transportation and in¬ 
dustrial economics public sentiment underwent sensible 
change and progressively strengthened in favor of and for 
the repeal of said Section 15a, this defendant specifically 
denies that anything done by said plaintiff Parker pursuant 
to or in furtherance of or in the performance of [the con¬ 
tractual agreement in writing above set forth wajs either 
“greatly” or in anywise “responsible” for the “said 
change in sentiment” or “ultimately resulted in the retro¬ 
active repeal of the recapture provisions of said Section 
15a,” and further this defendant specifically denies 

26 that “from time to time the plaintiff (Parker) ad¬ 

vised defendant Genesee & Wyoming Railroad Com¬ 
pany and its attorneys of his efforts in behalf of said 
defendant and that said (this) defendant through 1 its of¬ 
ficers, agents and attorneys frequently (or at all]) com¬ 
mended and endorsed the services being rendered by” 
plaintiff. I 
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Defendant admits that prior to the 28th day of Febru¬ 
ary* 1933, it had become apparent to many people inter¬ 
ested in the subject-matter that sentiment favoring repeal 
ot said Section 15a of the Interstate Commerce Act had 
greatly developed and that the enactment of relief legisla¬ 
tion along such lines was likely to occur, but defendant ex¬ 
pressly denies that the development of such sentiments 
was in any large measure or at all the result of plaintiff’s 
(Parker’s) efforts, and further expressly denies that its 
General Attorney, Mr. Theodore H. Burgess, “with the in¬ 
tent and purpose in behalf of defendant Genesee & Wyo¬ 
ming Railroad Company of depriving plaintiff of his just 
compensation’' wrote the said letter bearing date of Feb¬ 
ruary 28th, 1933, in said paragraph 6 of plaintiff’s Amended 
Bill of Complaint referred to, and further denies that sub¬ 
sequent to said date of February 28th, 1933, said plaintiff 
performed any service on part or in behalf of this defend¬ 
ant under the terms of the contractual agreement between 
them above referred to, or otherwise, and further denies 
that continuance of any such efforts on part of the plaintiff 
in behalf of the interests of this defendant was in any 
aspect or manner required or desired. 

7. Defendant admits that “Emergency Railroad Trans¬ 
portation Act, 1933” was approved by the President of the 
United States June 1G, 1933, 12:05 p. m. and respectfully 
refers to the text of said Act as it officially appears pub¬ 


lished among Statutes of the United States with respect to 
any and all questions as to its terms, provisions and 
reasonable implication, but defendant specifically 
27 denies ‘‘that upon the signing of this (said) bill by 
the President, plaintiff had fully (or at all) done and 
accomplished all of the acts and things to be done and per¬ 
formed by him under the terms of his contract ” with this 
defendant and specifically denies that by virtue of said 
contract in writing or otherwise said plaintiff became or 
“is entitled to be paid out of the said sum (of $488,107.58 
with accruals thereon) his contingent fee of $25,000” or 
anv other fee or sum whatever. 


8. This defendant denies that it either has heretofore 
or is now attempting to repudiate in manner or to any ex¬ 
tent whatever its contract in writing with plaintiff as 
hereinbefore set forth, but while admitting existence of 
such contract in terms and provisions as written and above 
set forth, defendant expresslv denies performance thereof 
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by plaintiff, and admits that by reason of such: failure to 
perform it has not paid to said plaintiff anything on ac¬ 
count of said agreed contingent fee of $25,000.0 m. 

9. This defendant admits that it is not a resident of nor 
has it at any of the times referred to in plaintiff’s said 
Amended Bill of Complaint engaged in the doing of busi¬ 
ness within the District of Columbia, nor except Jtor its in¬ 
terest in the balance of $30,000 above referred tjo and re¬ 
maining in the Treasury of the United States, has it any 
property subject to execution or otherwise within,the juris¬ 
diction of this Court, but avers that its residence is at 
Retsof, in the State of Xew York, where is located its termi¬ 
nal buildings and principal office and where it is possessed 
of properties greatly in excess in value of the amount 
claimed against it bv plaintiff in this suit; that defendant is 
solvent and not only able but is most willing to peet and 
discharge its obligations of every sort and kind a|nd wher¬ 
ever same may have situs. It specifically denies tljiat it has 
any purpose whatever to hinder, delay or defrahd plain¬ 
tiff herein in anv lawful endeavor to establish his 

* 

28 claim of right to recover from this defendant what¬ 
ever sum may be due and payable to him under terms 
of the agreement in writing above set forth. | 

10. This defendant denies plaintiff’s claim and asser¬ 

tion of equitable lien upon the sum of $30,000, which re¬ 
mains in the Treasury of the United States to i:s credit 
and is payable to it by reason of the apposite provisions of 
the “Emergency Railroad Transportation Act, 19^3,” and 
defendant says that plaintiff’s said claim of lien isj without 
foundation in equity and this suit should be dismissed with 
costs to be taxed to this defendant for want of equity to 
sustain the same. | 

11. This defendant denies that plaintiff is without plain, 
adequate and complete remedy at law and assorts per 
contra that his cause of complaint or action, if any he has, 
is solely at law, to be pursued at the place both of tjhe resi¬ 
dence of and the doing of business by this defendant. 

Wherefore, having thus fully answered this defendant 
says that plaintiff’s said bill of complaint should be dis¬ 
missed for want— 

1. of jurisdiction on part of this honorable Court to en¬ 
tertain the same, and | 

2. for want of equity, and 
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3. because of the existence of a plain and adequate 
remedy for each and every of his complaints and 
grievances. 

I GENESEE & WYOMING RAILROAD 
COMPANY, 

Bv McKENNEY, FLANNEY & CRAIG- 
HILL, 

Bv F. D. McKENNEY and LAMBERT 

McAllister, 

Its Attorneys. 

Service of copy of above Answer to Amended Bill of 
Complaint acknowledged this 27th dav of November, 1933. 

HERBERT S. WARD, 

1 Attorney for Defendant . 

29 Motion by Genesee & Wyoming Railroad Company 

to Dismiss . 

Filed June 9, 1934. 


Now comes defendant Genesee & Wyoming Railroad 
Company and moves the court to dismiss plaintiff’s Bill of 
Complaint as originally filed herein and as amended, for the 
reason and upon the ground that the alleged contract sued 
on and described therein is void because against public 
policy. 

In support of this motion defendant relies upon the 
unanimous opinion and judgment of the Court of Appeals 
of the District of Columbia, announced January 2d, 1934, 
and reported in 6$ Federal (2d) 775, and pertinent cases 
therein cited. 

Grounds of Motion. 

Plaintiff Parker, an attorney at law, duly admitted to 
practice in the courts of the District of Columbia and the 
Interstate Commerce Commission, brought this suit to re¬ 
cover a contingent fee of $25,000.00 out of a certain larger 
sum which became payable to defendant from the Treasury 
of the United States under provisions of a certain Act of 
Congress, approved June 16th, 1933, and known as the 
“Emergency Railroad Transportation Act, 1933”, Pub. 
No. 68, 73d Cong., 48 Stats. 
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First reciting in paragraph 3 of his said Bill! of Com¬ 
plaint as amended that this defendant as required by Sec¬ 
tion 15a of the Interstate Commerce Act as amended and 
approved February 28, 1920, (ch. 91, Sec. 422, 41 Stat. 488) 
had paid to Interstate Commerce Commission during sev¬ 
eral specified years, various sums of money aggregating 
$486,107.56, and (Par. 5) during the month of October, 1928, 
did employ plaintiff “to represent it before the Congress of 
the United States, committees thereof, the Interstate Com¬ 
merce Commission and the Executive departments of 
30 the United States in the matter of securing the re¬ 
fund to it of the sums * * * paid to the Inter¬ 

state Commerce Commission in accordance with thejrequire¬ 
ments of said section 15a of the Interstate Commerce Act as 
amended”; that “By the terms of said contract! of em¬ 
ployment” this defendant agreed to pay plaintiff 1‘for his 
legal services, including professional services tojbe ren¬ 
dered in the collection and compilation of data for mem¬ 
bers and committees of Congress, members of the Interstate 
Commerce Commission, and institutions and organizations 
devoted to transportation welfare and betterment!, draft¬ 
ing of proposed legislation, appearances before Congres¬ 
sional committees and as an advocate of remedial legisla¬ 
tion in its behalf the sum of $3,000.00 upon the introduction 
of a bill in Congress, or upon the amendment of a pending 
bill, the terms of which * ' ' would provide re¬ 
lief * * * to said Genesee & "Wyoming Railroad Com¬ 

pany * * * of the said sums * * * paid to thi> Inter- 


of the said sums 


state Commerce Commission, and the further payment of a 
contingent fee of $25,000 out of the amount refunded to the 
defendant * * * when appropriate legislation Inid been 
enacted * * * and the said defendant * * * | would 
thereby be entitled to receive, and would receive, )ho re¬ 
fund of said payments”; that the sum of $3,000.00 had been 
paid by defendant to plaintiff “in accordance with the 
terms of the contract * * * described, but no payment 

of the said additional $25,000.00 or any part thereof has 
been made * * * although plaintiff has fullly ac¬ 

complished all of the acts and things to be done in behalf 
of the defendant * * * under the said contract.” 

In paragraph 6 of his said bill of complaint the plaintiff 
summarizes in considerable detail the various services ren¬ 
dered by him in the performance of said alleged contract of 
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employment, all to such purpose that (Par. 7) on the 

31 16th day of June, 1933, said Emergency Railroad 
Transportation Act, 1933 became law and defendant 

“became entitled to and still is entitled to the payment to 
it of the sums’’ above indicated, together with earnings 
thereon and plaintiff became and is entitled “under his said 
contract * * * to be paid out of the said sum, his con¬ 

tingent fee of $25,000.00.’ ’ 

Noonan v. Gilbert , 68 F. (2d) 775, supra , 

parallels the instant case in all particulars of importance 
and the disposition made of that case by the Court of Ap¬ 
peals of this District seems to point authoritatively the 
end to be made of this. 

Gilbert brought this suit in a municipal court of the Dis¬ 
trict of Columbia to recover a balance claimed to be due 
him on a contract with Noonan for professional services to 
be rendered by him as counsel for the latter, said services to 
consist of appearances “before the Public Utilities Com¬ 
mission (District of Columbia) and any Congressional com¬ 
mittees holding hearings as to merger or fare increase by 

the street railwavs of the District of Columbia 

* 

and * * * by argument and the production of data and 

evidence before the Public Utilities Commission, and if 
necessary before Congressional committees, to endeavor to 
bring about such a reduction of fares bv order of the Public 
Utilities Commission, and if not, by Congressional enact¬ 
ment s.” 

“It was understood and agreed that only lawful means 
should be used. ’ ’ 

Noonan agreed to pay all necessary expenses incident to 
the work and to pay Gilbert “as fee for his services” 
$500.00 in any event and $1000.00 if said reduction of fares 
was brought about. 

32 Noonan demurred, alleging the contract to be 
“void as against public policy.” 

His demurrer was overruled and trial had with verdict 
and judgment for plaintiff Gilbert. 

On appeal judgment of the trial court was unanimously 
reversed. 

The Court of Appeals, in making such disposition of the 
case said: 

“A contract for services to be rendered by an agent or 
attorney before a legislative body in securing the passage 
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of a measure is lawful if it does not contemplate the use 
of improper means. Where the compensation foj* procur¬ 
ing legislation is contingent, the contract is void as against 
public policy, regardless of whether corrupt practices are 
resorted to or contemplated. Marshall r. Baltimore ct Ohio 


Railroad Co., 16 How. 314, 336, 14 L. Ed. 953: Providence 
Tool Co. v. Norris , 2 Wall. 45, 17 L. Ed. 86S; Trist v. Child,. 
21 Wall. 441, 452, 22 L. Ed. 623; Hazelton v. Scheclcells, 202 
U. S. 71, 79. 50 L. Ed. 939, 6 Ann. Cas. 217; 6 R.jC. C. L. 
735, Sec. 140; 13 C. J. 432, Sec. 368. j 

“In the Norris Case the court said: 


1 Agreements for compensation contingent urion suc¬ 


cess, suggest the use of sinister and corrupt mean.f for the 
accomplishment of the end desired. The Law meets the 
suggestion of evil, and strikes down the contract from its 


inception.’ 2 Wall, at page 55, 17 L. Ed. 868. The court 
further observed that 4 the decisions have not turned upon 
the question, whether improper influences were jeontem- 
plated or used, but upon the corrupting tendency of the 
agreements.’ [ 

“It was held in the Sheckells Case that the contract in¬ 
volved a contingent fee for services which, when rendered, 
were legitimate. The court said (202 IT. S. at page 79, 50 
L. Ed. 939, 6 Ann. Cas. 217): ‘We assume that thjev (the 
services) were legitimate, but the validity of the contract 
depends on the nature of the original offer, and, whatever 
their form, the tendency of such offers is the samb. The 
objection to them rests in their tendency, not in what was 
done in the particular case.’ j 

“That the contract in the present case was contingent in 
part is clear. While plaintiff was to receive $500 ,in any 
event, the payment of the additional $500 was contingent 
upon success. ‘Every part of the consideration goes bqually 
to the whole promise, and therefore, if any pajrt of it 
33 is contrary to public policy, the whole promisb falls.’ 

Hazelton v. Sheckells, 202 IT. S. 71, 78, 50 L. hid. 939, 
6 Ann. Cas. 217. ‘That which is bad destroys that vjhieh is 
good, and thev parish together.’ Trist v. Child, 21 Wall. 
441,452, 22 L. Ed. 623.” 


In the instant case it may be assumed, as it was assumed 
in Noonan v. Gilbert , that only legitimate and truly ethical 
means were contemplated or resorted to; that the jiart of 
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compensation Certainly to be paid was paid, and that the 
desired end was wholly accomplished, yet as part of the 
compensation agreed upon and contracted to be paid in 
each case, depended upon the contingency of success; in 
the instant case, as in Gilbert’s case, such feature of con¬ 
tingency, being opposed to public policy, operated to 
render void so much of the alleged contract as on either 
side remained yet to be performed. 

In Hazelton\v. Sheckells, 202 U. S. 71, which was a bill 
for specific performance of a contract to sell certain lands 
under appropriation to be made by Congress, the Supreme 
Court of the United States, speaking through Mr. Justice 
Holmes, said: 

(p. 78) “Every part of the consideration goes equally 
to the whole promise and therefore, if any part of it is 

contrary to public policy, the whole promise falls. (Citing 

___ # # * 

cases) 

“It will be noticed further that the conveyance was in 
substance a contingent fee. * * * The promise to con- 

vev did not become binding until the services were rendered, 

% 

and when rendered, according to the allegations of the bill 
they were legitimate. We assume that they were legiti¬ 
mate, but the validity of the contract depends upon the 
nature of the original offer, and whatever their form the 
tendency of such offers is the same. The objection to them 
rests in their tendency, not in what was done in the par¬ 
ticular case. Therefore a court will not be governed by the 
technical argument that when the offer become- binding it 
was cut down to what was done and was harmless. The 
court will not inquire what was done. If that should be 
improper it probably would be hidden and would not ap¬ 
pear. In its inception the offer, however intended, neces¬ 
sarily invited and tended to induce improper solicitations, 
and it intensifies the inducement by the contingency of the 
reward. Marshall v. B. & 0. B. /?., 16 How. 314, 335, 
336. 

34 “The general principle was laid down broadly in 

Tool Co . r. Xorris, 2 Wall. 45, 54, that an agreement 
for compensation to procure a contract from the Govern¬ 
ment to furnish its supplies could not be enforced irrespec¬ 
tive of the question whether improper means were contem¬ 
plated or used for procuring it. McMullen v. Hoffman , 174 
U. S. 639, 648. And it was said that there is no real differ- 
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ence in principle between agreements to procure favors 
from legislative bodies, and agreements to procure favors 
in the shape of contracts from the heads of departments. 
12 Wall. 55. In Marshall r. Baltimore cf* Ohio R. R .,]16 How. 
314, 336, it was said that all contracts for a contingent com- 
pensation for obtaining legislation were void, citing among 
other cases, Clip pin ger r. Hepbaugh , 5 W. & S. 315, and 
Wood r. McCann, 6 Dana (Kv.), 366. See also Mills v. 
Mills, 40 X. Y. 543. There are other objection)* which 
would have to be answered before the bill could jbe sus¬ 
tained, but that which we have stated goes to the | root of 
the contract and is enough to dispose of the case uilder the 
decisions heretofore made." 

On the strength of tin* authorities cited and basis of the 
principles therein exposed and reiterated, it is respectfully 
submitted that the alleged contract of October, 19^8, here 
sued upon, by reason of the contingent quality of slo much 
of the supposedly agreed compensation as remains] unsat¬ 
isfied and is now sought to bo recovered, is void as hgainst 
public policy and no justiciable ground for current] relief. 

Lacking such plaintiff’s bill of complaint should jbe dis¬ 
missed at plaintiff’s costs. I 

McKEXXEY, FLANNERY & CRAIGHILL, 
By F. I). McKEXXEY, 

For Defendant, Genesee <T Wyoming 
Railroad Com pang. 

35 Memorandum of Court. 

i 

Filed June 29, 1934. ! 


I think that the decision of the Court of Appeals in 
Xoonan v. Gilbert is controlling, and that the motion to 
dismiss should be sustained. I 


BAILEY ,J. 


Final Decree. 
Filed July 5, 1934. 


This cause having come on to be heard on motion of 
defendant Genesee & Wyoming Railroad Company tq dis- 
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miss plaintiff’s amended bill of complaint because the 
alleged contract of employment described therein and sued 
upon is manifestly void as against public policy, was 
argued by counsel for the respective parties, and the 
Court now being sufficiently advised in the premises, finds 
that the contract of employment sued upon is void as 
against public policy; 

It is, therefore, this 5th day of July, A. D., 1934, Ad¬ 
judged, Ordered and Decreed, that plaintiff’s amended bill 
of complaint be and the same is hereby dismissed with 
costs to the defendant Genesee & Wvoming Railroad Com- 
panv to be taxed by the clerk. 

0. R. LUHRIXG, 

J ustice. 

Xo objection as to form. 

HUSTOX THOMPSOX, 

A. HENRY WALTER, 

HERBERT S. WARD, 

Attorneys for Plaintiff George H. Parker. 

3G Prcecipe Noting Appeal. 

Filed July 10, 1934. 

*##### # 

The clerk will please note the appeal of the plaintiff 
George H. Parker from the decree dismissing plaintiff’s 
amended bill of complaint, entered by the Court herein on 
the 5th dav of Julv, 1934. 

HUSTOX THOMPSOX, 

, Attorney for the Plaintiff. 

i Order Fixing Bond on Appeal . 

Filed July 10, 1934. 


The plaintiff George H. Parker having noted an appeal 

from the decree entered bv the Court herein on the 5th dav 

• » 

of July, 1934, the bond for costs on appeal is hereby fixed 
at $100.00 or cash in lieu thereof in the amount of $50.00 
deposited with the Clerk of this Court. 

Dated this 10th dav of Julv, 1934. 

DANIEL W. O’DOXOGHUE, 

Justice . 
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Citation. ! 

i 

I 

Issued July 10, 1934. j 

* 

* * * * m # | # 

i 

I 

The President of the United States of America to Genesee 
& Wyoming Railroad Company, a corporation; William 
H. Woodin, Secretary of the Treasury; W. A. Julian, 

Treasurer of the U. S., Greeting: j 

i 

You are hereby cited and admonished to be and appear at 
The United States Court of Appeals for the District of 
Columbia, upon the docketing the cause therein, under 
37 and as directed by the Rules of said Court, pursuant 
to an Appeal noted in the Supreme Court of the Dis¬ 
trict of Columbia, on the 10" day of July, 1934, wherein 
George H. Parker is Appellant, and you are Appellees, to 
show cause, if any there be, why th’£ Decree rendered ^gainst 
the said Appellant, should not be corrected, ainjl why 
speedy justice should not be done to the parties ih that 
behalf. I 

Witness the Honorable Alfred A. Wheat, Chief Justice 
of the Supreme Court of the District of Columbia, tljis 10" 
dav of Julv, in the vear of our Lord one thousand nine 
hundred and thirtv-four. | 

FRANK E. CUNNINGHAM,! 

Clfrk. 

By HARRY M. HULL, | 

Assistant Clerk. ! 

Service of the above Citation accepted this 10th day of 
July, 1934. | 

FREDERIC D. McKENNEY, 
Attorney for Appellee G. it W. R. R. (j70. 

LESLIE C. GARNETT, 

U. S. Atty., Attorney for Defendant Sec. of j 
Treas. f and Treasurer of the United States. 

Memorandum. \ 

July 24, 1934.—$50.00 deposited by George H. Parker in 
lieu of Bond on appeal. 
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Assignment of Errors. 
Filed August 2, 1934. 


Now comes George H. Parker, plaintiff in the above en¬ 
titled cause, assigning error in the decree entered in said 
cause by the Court on the 5th day of July, 1934, and re¬ 
spectfully shows as follows: 

1. The Court erred in sustaining the motion of the de¬ 
fendant, Genesee & Wyoming Railroad Company to dis¬ 
miss plaintiff’s amended bill of complaint. 

2. The Court erred in entering a decree dismissing plain¬ 
tiff's amended bill of complaint. 

HUSTON THOMPSON, 
HERBERT S. WARD, 

I A. HENRY WALTER, 

Attorneys for Plaintiff. 


Service of a copy of the foregoing assignment of errors 
ac knowledged this 31st dav of Julv, 1934. 

F. I). McKEXXEY, 

By R. A. BOGLEY, 

Attorney for Defendant , 
Genesee <0 Wyoming Railroad Co. 
LESLIE C. GARNETT, 

By J. NESBITT, 

Attorney for the Secretary of the 
Treasury and the Treasurer of the United States. 


Designation of Record. 
Filed August 2, 1934. 


The Clerk \Vill please prepare the record on appeal in 
the above entitled cause and include therein the following: 

1. Amended Bill Praying for Injunction, Receiver, and 
Other Relief, filed August 4, 1933. 

2. Rules to Show Cause issued to Genesee & Wyoming 

Railroad Company and Other Defendants July 10, 
39 1933. 

3. Answer of the Secretary of the Treasury and 

• « 

the Treasurer of the United States. 
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4. Motion of Defendant, Genesee & Wyoming Railroad 

Company to Release Funds in Excess of $30,000. | 

5. Order to Release Funds in Excess of $30,000. ! 

6. Stipulation of Counsel tiled August 10, 1933. ! 

7. Separate Answer of Defendant Genesee & Wyoming 

Railroad Company to Plaintiff’s Amended Bill of Com¬ 
plaint. | 

8. Motion by Defendant Genesee & Wyoming Railroad 
Company to Dismiss Plaintiff’s Bill of Complaint tiled 
June 9, 1934. 

9. Memorandum of Opinion of Bailev, J., filed June 29, 
1934. 

10. Final Decree entered July 5, 1934. I 

11. Praecipe noting appeal. 

12. Order fixing Bond on Appeal. 

13. Citation. 

14. Assignment of Errors. j 

15. This Designation of Record. 

HUSTON THOMPSON, | 

HERBERT S. WARD, j 

A. HENRY WALTER, 

Attorneys for Plaintiff. 


Service of a copy of the foregoing designation of record 
on appeal acknowledged this 31st dav of Julv, A. D. 1934. 

F. I). McKENNEY, 

Bv R. A. BOGLEY, 

Attorney for Defendant, 
Genesee <£■ Wyoming Railroad Go. 

LESLIE C. GARNETT, j 
Bv J. NESBITT, 

Attorney for the Secretary of the Treas¬ 
ury and the Treasurer of the United- 
States. I 


40 Supreme Court of the District of Columbia. 

I 

United States of America, j 

District of Columbia . .<?.<?; I 

J 

I, Frank E. Cunningham, Clerk of the Supreme Couijt of 
the District of Columbia, hereby certify the foregcjing 
pages numbered from 1 to 39, both inclusive, to be a true 
and correct transcript of the record according to directions 
of counsel herein filed, copy of which is made part of this 
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transcript, in cause No. 55907 in Equity, wherein George 
H. Parker is Plaintiff and Genesee & Wyoming Railroad 
Company, a corporation, et al. are Defendants, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 27th day of September, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 6331. George H. Parker, Appellant, vs. Gene¬ 
see & Wyoming Railroad Company, &c., et al. United 
States Court of Appeals for the District of Columbia. 
Filed Oct. 3, 1934. Henry W. Hodges, Clerk. 
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STATEMENT OF PROCEEDINGS 

This suit was instituted by a bill in equity praying 
for injunction, receiver and other relief, agajnst the 
Genesee & Wyoming Railroad Company (hereinafter 
termed the Railroad Company), the Secretary of the 
Treasury, the Treasurer of the United States knd the 
Interstate Commerce Commission. (R. 1.) There¬ 
after the suit was dismissed as to the defendant In¬ 
terstate Commerce Commission. 

Under date of July 10, 1933, a rule was laid) on the 
Genesee & Wyoming Railroad Co., requiring it to 
show cause why it should not be enjoined frdm ap- 
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plying for or receiving from the United States pay¬ 
ment of any claim which it might have under the 
Emergency Railroad Transportation Act, 1933. (R. 

11.) A rule was also laid on the Secretary of the 
Treasury and the Treasurer of the United States 
requiring them to show cause why they should not be 
restrained and enjoined from paying to the defend¬ 
ant Railroad Company the amount which the Rail¬ 
road Company might be entitled to receive under the 
provisions of the Emergency Railroad Transportation 
Act, 1933. (R. 12.) 

The answer of the Secretary of the Treasury and 
the Treasurer of the United States was filed August 
3, 1933. (R. 13.) 

August 4,! 1933, the defendant Railroad Company 
filed a motion to release all funds to which that de¬ 
fendant might be entitled in excess of $30,000. (R. 

16.) Upon consent of the plaintiff (appellant) the 
release of funds in excess of $30,000 was ordered on 
August 5, .1933. (R. 17.) 

On August 4, 1933, an amended bill praying for 

injunction, receiver and other relief was filed by the 

plaintiff (appellant). ( R. 18.) On August 10, 1933, 

it was stipulated that the answer to the original bill 

theretofore filed in behalf of the Secretary of the 

* 

Treasury and the Treasurer of the United States 
should apply to and be an answer to the amended bill 
of complaint. ( R. 17. ) 

The separate answer of defendant Railroad Com¬ 
pany was filed November 27, 1933. (R. 18.) There- 




after on June 9, 1934, the defendant Railroad Com¬ 
pany moved to dismiss the suit. (R. 26.) pn June 
29, 1934, the Court held in a memorandum! opinion 
(R. 31) that the motion to dismiss should! be sus- 

— i 

tained, and on July 5, 1934, a final decree dismissing 
the suit was entered. The appeal of the plairjtiff was 
noted Iuly 10. 1934. (R. 32.) i 

i 

STATEMENT OF FACTS 

Since the suit was dismissed upon defendant Rail¬ 
road Company's motion to dismiss, the facts jnust be 
taken as those facts alleged in the amended bill of 
complaint. 

The bill of complaint alleges that the plaintiff (ap¬ 
pellant) is a citizen of the United States, residing in 
the village of Chevy Chase, Maryland, and that he 
files the bill in his own right; that the defendants 
Secretary of the Treasury and Treasurer of the 
United States reside in the District of Columbia and 
are sued as such officials of the United States; and 
that the Genesee & Wvoming Railroad Co. is a cor- 
poration organized under the laws of the stiate of 
New York with its principal office in the stiate of 
New York, and is a common carrier subject to the 
provisions of the Interstate Commerce Act. ! 

The suit is brought to establish the appellant's 
right to a fee of $25,000 and to impress an jattor¬ 
ney’s lien for $25,000 upon the amount returnable 
to the defendant Railroad Company by the pnited 
States under the provisions of the Emergency Rail¬ 
road Transportation Act, 1933. 
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The appellant is an attorney at law, maintaining 
an office in this jurisdiction for the practice of law. 

During the month of October, 1928, the appellant 
was employed by the defendant Railroad Company to 
represent it before the Congress of the United States 
and Cdmmittees thereof, the Interstate Commerce 
Commission and the Executive Departments of the 
United States in the matter of securing the refund 
to it of money theretofore or thereafter paid to the 
Interstate Commerce Commission in accordance with 
the recapture provisions of Section 15a of the Inter¬ 
state Commerce Act as amended. 

By the terms of the contract of employment it was 
provided that appellant should render professional 
services in the collection and compilation of data and 
information for members and committees of Con¬ 
gress, members of the Interstate Commerce Commis¬ 
sion, and institutions and organizations devoted to 
transportation welfare and betterment, should draft 
proposed legislation,appear before Congressional Com¬ 
mittees in behalf of the appellee Railroad Company, 
and should advocate remedial legislation in behalf 
of the appellee Railroad Company. For the profes¬ 
sional services to be rendered by the appellant it was 
agreed that he should receive as compensation there¬ 
for $3,000 upon the introduction of a bill in Con¬ 
gress, or upon the amendment of a pending bill pro¬ 
viding the relief sought by the Railroad Company, 
and the further payment of a fee of $25,000 out of 
the amount which would be refunded to the appellee 
Railroad Company upon the repeal of the recapture 


I 

I 


provisions of Section 15a of the Interstate Commerce 
Act retroactive to the date of enactment. On or 
about December 24, 1928, the appellee Railroad 
Company paid to the appellant the agreed fee of 
$3,000 but has never paid the additional ; fee of 
$25,000 or any part thereof. | 

i 

From October 26, 1928, until June, 1933, |the ap¬ 
pellant performed the services contemplated |by the 
contract. lie appeared before the committee c|f Con¬ 
gress at public hearings and represented the Railroad 
Company in advocating the repeal of Section 15a. Me 
prepared drafts of legislation, compiled and prepared 
data for members of Congress, the Interstate] Com¬ 
merce Commission and various individuals ajid or¬ 
ganizations interested in transportation matters.! From 
time to time the appellant communicated with the 
appellee Railroad Company and often received the 
approval and commendation of its officers f<j)r his 
efforts made in its behalf. The appellant had]never 
received any criticism of his work, nor had any dis¬ 
satisfaction been expressed by the appellee Railroad 
Company prior to February 28, 1933. However, on 
that date a letter was addressed to him by g n at- 
torney for the appellee Railroad Company in Which 
plaintiff was advised: i 

I 

“It would be my suggestion, therefore, that 
you do not renew your efforts at the special ses¬ 
sion of 1933 with the thought in mind that you 
w'ere doing so on behalf of the Genesee & Wyo¬ 
ming Railroad Company on the basis of the 
agreement for your employment made in 1928/' 
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provisions of Section 15a of the Interstate Commerce 
Act retroactive to the date of enactment, i On or 

i 

about December 24, 1928, the appellee Railroad 
Company paid to the appellant the agreedj fee of 
$3,000 but has never paid the additional fee of 
$25,000 or any part thereof. i 


From October 26, 1928, until June, 1933, the ap¬ 
pellant performed the services contemplated jby the 
contract. lie appeared before the committee pf Con¬ 
gress at public hearings and represented the Rjailroad 
Company in advocating the repeal of Section 15^. He 
prepared drafts of legislation, compiled and prepared 
data for members of Congress, the Interstate Com¬ 
merce Commission and various individuals ahd or¬ 
ganizations interested in transportation matters.! From 
time to time the appellant communicated with the 
appellee Railroad Company and often received the 
approval and commendation of its officers for his 
efforts made in its behalf. The appellant had never 
received any criticism of his work, nor had any dis¬ 
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torney for the appellee Railroad Company in which 
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“It would be my suggestion, therefore, that 
you do not renew your efforts at the special ses¬ 
sion of 1933 with the thought in mind that you 
were doing so on behalf of the Genesee & Wyo¬ 
ming Railroad Company on the basis o:f the 
agreement for your employment made in 1^28.” 


i 
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Recognizing that this advice by the attorney for 
the appellee Railroad Company had the sole intent 
and purpose of depriving him of compensation for 
the valuable work he had done, appellant continued 
his efforts in performance of his contract. June 16, 
1933, the President approved the Emergency Rail¬ 
road Transportation Act, 1933, by the terms of 
which the appellee Railroad Company became entitled 
to receive a refund of all moneys theretofore paid 
by it into the recapture fund, and amounting to 
$486,107.56 plus earnings accrued thereon. At the 
same time the services agreed to be rendered by the 
appellant were completed and there became due to 
him the payment of the $25,000 fee stipulated in his 
contract of employment. 

SUMMARY OF THE ARGUMENT 

The errors assigned by the appellant are: 

1. The Court erred in sustaining the motion of 
the defendant, Genesee & Wyoming Railroad Com¬ 
pany to dismiss plaintiff’s amended bill of complaint. 

2. The Court erred in entering a decree dismiss¬ 
ing plaintiff’s amended bill of complaint. 

The sole question presented for determination upon 
this appeal is whether this contract for professional 
services to be rendered is a legal contract between 
attorney and client, or whether it is void as against 
public policy because it contemplates the payment of 
a fee contingent upon success. 
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The Court below was of the opinion that! a con¬ 
tract for services performed in securing the passage 
of legislation is void if compensation is made contin¬ 
gent upon success. 

i 

I 

Appellant contends, and this brief will be devoted 
to showing, that a contract for services to t>e ren¬ 
dered by an attorney in furnishing informatipn and 
argument in support of a legislative measure ijs valid 
if he appears as attorney for an identified client hav¬ 
ing a recognized interest in, and who will profit by, 
such legislation, and the contract does not cbntem- 

i 

plate the use of improper means. In the ajbsence 
of the use of improper means such as bribery! coer¬ 
cion, concealment of interest, or the use of undue 
influence, such a contract is not made illegal by an 
agreement that compensation shall be, in pad,, con¬ 
tingent upon success. 

i 

ARGUMENT 

The Contingent Nature of the Compensation for 
Attorney’s Services Rendered Pursuant to a| Con¬ 
tract Does Not Render the Contract Void in the 
Absence of the Contemplation or Use of Illegal 
or Improper Means of Performance. 

I 

The lower Court regarded as controlling the! deci¬ 
sion of this Court in the recent case of Noonan v. 
Gilbert, 68 F. (2d) 775, in which this Court! held 
that a contract for professional services wasj void 
as against public policy if contingent upon procuring 
the passage of legislation. Even if the language 
used by this Court in its opinion in the Gilbert [Case 


I 
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be not questioned, it has no application to the instant 
case because of the difference in the tacts and the 
interests of the parties. 

In the Gilbert Case the attorney had been retained 
as counsel: 

“to appear before the Public Utilities Commis¬ 
sion and any Congressional committees holding 
hearing’s as to merger or fare increase by the 
street railways of the District of Columbia, 
* * * and was by argument and the production 
of data and evidence before the Public Utilities 
Commission, and, if necessary, before Congres¬ 
sional committees, to endeavor to bring about 
such a reduction of fares bv order of the Public 
Utilities Commission, and if not, by Congres¬ 
sional enactment.'* 

For his compensation the attorney was to receive 

a fee of $500.00 in any event, and a fee of $1,000 

if a reduction of fares was effectuated. In that 

case the contingent fee was not payable for any 

service which Gilbert should render to Noonan, or 

service from which Noonan could or would derive 

anv direct benefit. The services to be rendered were 
* 

obviously of benefit to a large class of residents 
of the District of Columbia patronizing the street 
railway. The services were a matter of public inter¬ 
est in the sense that the legislative action sought 
affected one resident no more than another, and 
neither of the parties had, or against the United 
States could i acquire, any claim therefrom. The 
Gilbert services were, therefore, of the class which 
the Supreme Court in Hazelton v. Sheckles, 202 
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U. S. 71, held could not properly be the subject of 
a contract for a fee contingent upon success. I There 
the Court said: j 

i 

“But the services contemplated as a partial con¬ 
sideration of the promise to convey were services 
in procuring legislation upon a matter of public 
interest, in respect of which neither of the parties 
had any claim against the United States^ An 
agreement upon such a consideration wai held 
bad in Providence Tool Co. v. Norris, 2 I Wall. 
45, 17 L. ed. 868. Of course we are not speak¬ 
ing of the prosecution of a lawful claim. ,, |( Fm- 
phasis ours.) i 

in the case at bar the appellee Railroad Company 
had a direct, individual and apparent interest in the 
proposed legislation. The Railroad Company had 
paid in the Recapture Fund hundreds of thousands 
of dollars. It was faced with the prospect of I con¬ 
tinuing to make large payments from year to jyear. 
Whether the continued payment of such funds was 
either wise or equitable was a question of greaj and 
individual importance to the Railroad Company, as 
well as to the United States. Undoubtedly it had 
the right to employ counsel to furnish information 
and argument to the Congress concerning its equities 
in the refund of sums theretofore collected, ancj the 

relief from future payments of similar sums. I 

I 

We submit that it is just as true today as v^'hen 
said by Mr. Justice Grier in Marshall v. Baltimore 
& Ohio Railroad Company , 16 Howard 314, 334, 
335, that: I 
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“All persons whose interests may in any way 
be affected by any public or private act of the 
Legislature, have an undoubted right to urge 
their claims and arguments, either in person or 
by counsel professing to act for them, before 
legislative committees, as well as in courts of 
justice.*’ 

In every case where a party to a contract sought 
to secure legislation to establish his right to a per¬ 
sonal claim, the agreement to pay a contingent fee 
was held bad only in the event there appeared the 
feature of secrecy, undue influence, coercion or 
bribery. In i the Hazclton and Noonan cases there 
was no openly identified principal. In this case none 
of those features are present. 

An examination of the opinions of the Supreme 
Court on this subject in chronological order shows 
very clearly that the broad restrictions against agree¬ 
ments for contingent fees found in the earlier pro¬ 
nouncements of the Court have been progressively 
narrowed until now there exists onlv a restriction 
against a contingent fee when the parties contem¬ 
plate the use of improper means to secure the desired 
legislation, or no principal exists or is disclosed. 

In Stanton v. Embry, 93 U. S. 548, the rule ap¬ 
plied in Tool Company v. Norris, 2 Wall. 45, and 
Trist v. Child, 21 Wall. 441, is discussed and defined 
by the Supreme Court in language clearer than 
counsel for appellant could hope to do. In the opin¬ 
ion of the Court delivered in 1875 by Mr. Justice 
Clifford it was said: 
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“* * * The first objection of the defendants is 
that the contract set up in declaration is bne for 
a contingent compensation. Such a defense, in 
some jurisdictions, would be a good one; but the 
settled rule of law in this court is the othtr wav. 
Reported cases to that effect show r that the prop¬ 
osition is one beyond legitimate controversy. 
Wylie v. Coxe, 15 How. 415; Wright v. Teb- 
bitts, ante, 320. j 

Professional services were rendered ibv an 

I y 

attorney, in the first case cited, in prosecuting a 
claim against the Republic of Mexico, upder a 
contract that the attorney was to receive five 
per cent of the amount recovered. * * * ^.nd he 
demanded the fulfillment of the contract, which 
was refused by the administrator of t|ie de¬ 
cedent. Payment being refused, the attorney 
brought suit; and this court held that the decease 
of the owner of the claim did not dissolye the 
contract; that the claim remained a lien upon the 
money when recovered; and that a court of 
equity would exercise jurisdiction to enforce the 
lien, if it appeared that equity could give him a 
more adequate remedy than he could obtaiti in a 
court of law. 

Courts of law also adopt the same rule of deci¬ 
sion, as sufficiently appears from the second case 
cited, where the same rule of decision was ap¬ 
plied and enforced without hesitation or qualifi¬ 
cation. Contracts for lobbying stand upon i very 
different footing, as was clearlv shown by the 
Chief Justice in commenting upon a prior deci¬ 
sion, in which the opinion was given by Justice 
Swayne. Trist v. Child, 21 Wall. 450, 22 C. ed. 
624. 
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Nothing need be added to what is exhibited in 
the case last mentioned to point out the distinc¬ 
tion between professional services of a legitimate 
character, and a contract for an employment to 
improperly influence public agents in the per¬ 
formance of their public duties. Tool Co. v. 
Norris, 2 Wall, 53, 17 L. ed. 870. 

Professional services to prepare and advocate 
just claims for compensation are as legitimate as 
services rendered in court in arguing a cause to 
convince a court or jury that the claim presented 
or the [defense set up against a claim presented 
by the other party ought to be allowed or re¬ 
jected. Parties in such cases require advocates; 
and the legal profession must have a right to 
accept such employment and to receive compen¬ 
sation for their services: nor can courts of justice 
adjudge such contracts illegal, if they are free 
from any taint of fraud, misrepresentation, or 
unfairness.” 

In point of time the next case of the Supreme 
Court dealing with the subject was that of Taylor v. 
Bctniss, 110 IP S. 42, decided in 1884 and in which 
it was said: 

“It was decided in the case of Stanton v. Embry, 
93 U. S., 548 (XXIII., 983), that contracts by 
attorneys for compensation in prosecuting claims 
against the United States were not void because 
the amount of it was made contingent upon suc¬ 
cess, or upon the sum recovered.” 

In Nutt v. Knut, 200 U. S. 12, decided in 1906, the 
Supreme Court upheld a contract for a contingent 
fee of 33 P* per cent of the amount recovered on 
account of the claim against the United States Gov- 



ernment. The character of the services for which 
the attorney sought compensation is best shown by 
the petition filed by him in the state court of jMissis- 
sippi. It shows that the contract for the contingent 
fee was made with one Denver with whom {he at¬ 
torney petitioner later became associated in the prose¬ 
cution of the claim. The following extract^ from 
the petition (italics supplied) show that not only 
was the fee contingent, but that the contingencv was 
based upon the attorney's securing affirmative action 
by Congress in making appropriations: 

“That through the labor of petitioner con jointly 
with the aforesaid Denver, Congress passed an 
act August 17, 1882 (22 Stat., p. 734) referring 
the claims of said estate to the quartermaster 
general for examination and adjustment ^nd to 
report the facts to Congress.” | 

That the Quartermaster General duly reported his 
findings to Congress, 

o o T 

“Whereupon on July 5. 1884 (22 St^te, p- 
552), Congress made an appropriation to pay to 
the estate the sum of 835,556.17.” 

“That petitioner appeared before Congress as 
the attorney for said estate, and by argument be¬ 
fore the Committees of the Senate and Douse of 
Representatives induced Congress to make the 
aforementioned appropriations of $89,999.98.” 
(Emphasis ours.) 

The defendants set up as a defense that thd con¬ 
tract was illegal and void as against public jbolicy 
because the contract contemplated and comprehended 
“lobbying’’ services. The lower Court held thait the 
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suit was for 'lobbying” services and on that ground 
denied relief. The Supreme Court of Mississippi 
held that that record did not establish that the con¬ 
tract for the services rendered under the contract was 
illegal and directed judgment for the petitioner. The 
cause was carried to the Supreme Court of the U. S. 
where upon argument it was urged that upon the 
authority of various decisions of that Court, among 
others Trist v. Child. 21 Wall. 441, and Providence 
Tool Co. v. Xorris , 2 Wall. 45, the services rendered 
were such that public policy would not permit con¬ 
tingent compensation to be recovered. The Supreme 
Court in deciding that the contract was not void, and 
that recovery could be had upon it, said: 

“Much was said in argument as to the nature 
of the services rendered by the plaintiff, the 
charge being that his services were of the kind 
called lobby services, for which consistently with 
public policy and public morals, no recovery 
could be! had in anv court. Trist v. Child (Burke 
v. Child), 21 Wall 441, 22 L. ed. 623: McMul¬ 
len v. Hoffman, 174 L\ S. 639, 43 L. ed. 1117, 
19 Sup. Ct. Rep. 839. We have seen that the 
state court of original jurisdiction was of opinion 
the suit 1 was for lobbying services, and on that 
ground denied all relief. But the supreme court 
of Mississippi held that the record did not estab¬ 
lish such a case, and we accept that view of the 
evidence in the cause.** (Emphasis purs.) 

We submit that if the contract had been illegal 
per se because of the provision for contingent com¬ 
pensation ’ for services in securing legislation, the 
Supreme Court of the United States could not have 


I 
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accepted the view of the Supreme Court of Missis¬ 
sippi that the contract was valid. Necessarily it 
must be inferred from the language of the Supreme 
Court of the United States that only evidence! of the 
contemplation of, or the use of. improper means to 
perform the contract could have established ' its il¬ 
legality. | 


The most recent case is that of Valdes vj Lar- 
rinaga, 233 U. S. 706, decided in 1917, and in jwhich 
the Supreme Court upheld a contract for contingent 
compensation for services rendered in procuring a 
water franchise from the executive council of Porto 
Rico. In that case the distinguished counsel for the 
appellee Railroad Company argued that in a coptract 
otherwise proper the fact that compensation j is to 
be contingent does not vitiate the contract, j The 
Court sustained his contention. That an agreement 
to obtain action by the executive council stands on 
the same footing as an agreement to secure legisla¬ 
tion is demonstrated by the following quotation 
from the opinion of the Court delivered in j Tool 

Company v. Norris , 69 l\ S. 45, 55: | 

! 

“There is no real difference in principle be¬ 
tween agreements to procure favors from legis¬ 
lative bodies, and agreements to procure favors 
in the shape of contracts from the heads o]f de¬ 
partments.” 


CONCLUSION 

The services by the appellant were of the class 
approved in Trist v. Child, 21 Wall. 411, and pJutt 
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v. Knut, 200 U. S. 12. and arc similar to those 
rendered in Valdes v. Larrinaga, 233 U. S. 706. 

The services were of a nature which “included 
drafting the petition to set forth the claim, attending 
to the taking ot testimony, collecting facts, prepar¬ 
ing arguments and submitting them orally or in 
writing to a committee or other proper authority, 
and other services of like character in behalf of an 
identified client whose interest was disclosed and 
apparent." 

We submit that the conduct of the parties was 
above reproach in contemplation and in performance 
of the contract. There was a complete disclosure 
of identity and of interest. There was no element 
oi secrecy, no use of personal influence, no coercion, 
and no bribery. 

in this case there is not one of the factors which 
the courts have held to vitiate contracts for repre¬ 
sentation before an administrative body or the legis¬ 
lature. On the contrary, every element which it 
docs contain has been commended and approved in 
the cases cited above. 

Tile decision of the Court below should be reversed. 

Respectfully submitted, 

Huston Thompson, 
Herbert S. Ward, 
i A. Henry Walter, 

Attorneys for Appellant . 




